
October 8. 2003 

O C l  1 5  2003 : 
! 

FCC - MAILROOM 1 
__I_ ___.-_.-__ I 

Ms. Marlene H. Dortch 
Secretary 
Federal Communications Commission 
445 Twelfth Street, S.W 
Washington, D. C. 20554 

RE WC Docket No. 03-0194 Qwest Communications Int'l, Inc. Application for Authonty to 
Provide In-Region Interlata Services i n  the State of Anzona 

Dear Ms Donch 

Attached is a copy of the Arizona Corporation Commission's recent Decision No. 66385 
(October 6 ,  2003) addressing Qwest's transport and analog port rates. The ACC submits 
Decision No. 66385 for purposes of updating the record. 

Please contact me if you have any questions concerning this matter. 

Very truly yours, 

Attorney 

Encs. 
cc: A. Goldberger 

G. Remondino 
1 Myles 
R Harsch 
H. Haney 

1200 WEST WASHINGTON STREET, PHOENIX, ARIZONA 85007-292714M WEST CONGRESS STREET. TUCSON. ARIZONA85101.1Y7 

www cc state.az us 



CERTIFICATE OF SERVICE 

I Deborah Amaral, hereby certify that a true and correct copy o f the  Arizona 
Corporation Commission's (WC Dockct No. 03-194), has been sent by first-class U. S. 
Mail, postagc prepaid and dcposited in a U S Mail depository this &day of October 
2003 

Signature 

Michael K Powell, Chairman 
Fcderal Comrnuntcatioiis Commission 
445 ~ 12Ih Street Southwest 
Washington, DC 20554 

Kathlecn Abemathy, Commissioner 
Fcderal Communications Commission 
445 ~ 12"' Street Southwest 
Washington, DC 20554 

Michael .I Copps, Commissioner 
Fcderal Conimunicalions Commission 
445 12th Street Southwest 
Washington, DC 20554 

Kcbin J Martin Commissioner 
Federal Communications Coinmission 
44.5 I 2Ih Street Southwest 
Washington, DC 20554 

Jonathan S Adelstein, Commissioner 
Fcdcral Comniunications Cornmission 
445 ~ 12"' Street Southwest 
Washington, DC 20554 

William Maher, Bureau Chief 
Wireline Competition Bureau 
Fedcral Communications Commission 
445 I 2Ih Strect Southwcst 
Washington, DC 20554 

Carol Mattey, Deputy Bureau Chief 
Wirelinc Compctition Bureau 
Federal Commtiiiicalions Cornmission 
445 12"' Sircet Southwest 
W 3 S l J l i l ~ t O n ,  DC 20554 



Airon Goldbcrycr 
Jcreiiiy Marcus 
Wirelinc Coinpetition Bureau 
Fcderal Communications Conimission 
445 12Li' Street Southwcst 
Washinyton, DC 20554 

Office of the Secretary 
Magalie Roman Salas 
Federal Communications Commission 
The Portals CY-B402 
445 ~ 1 2 ' ~  S t r ee t s  w 
Washington D.C.  20554 

Joyce H tindley 
U S Department of Justice 
Antitrust Division 
1401 H Street NW #E000 
Washinyton, D C. 20530 

Jodi Smith 
Ryan Harsch 
U S Department of Justicc 
Antitrust Division 
1401 H Street N W  #SO00 
Washington, D C. 20530 

Qualcx lntcrnational 
Portals IT 

Room CY -8402 
Washington DC 20554 

Patrick J Quinii, Vice President 
QWEST Communications, Tnc. 
3033 N Third Street, Room 1 0 1  0 
Phoenix, Arizona 85012 

445 l2thSt  S W. 

Timothy Berg 
FENNEMORE CRAIG 
3003 N Ccntral Ave , Suite 2h00 
Phoenix, AriLona 85016 



Andremj D Crun 
QWEST Communicatioiis, Inc 
1801 California Street, #3800 
Dcnver, Colorado 80202 

In addition, 15 copies have been sent to 

Janice Myles 
Wircline Competition Bureau 
445 ~ 12"' Streel S W  Room 5-C327 
Washington, DC 20554 



~ 

I 

2 

? 

4 

5 

c 
- 
/ 

e 
9 

IC 

I I  

12 

13 

14 

15 

I 6  

1 7  

I S  

1 Y  

20 

21 

22 

1- 
L J 

24 

25  

2 0 

27 

28 

N THE MATTER OF THE GENERIC 
NVESTIGATION INTO U S WEST 
~Oh1.MUNICATlONS, INC ’S nka QWEST 
~OKPORATION. COMPLIANCE WITH C E R T A N  

.. - 

VHOLESALE PRICING REQUIREMENTS FOR 
-3BUNDLED NETWORK ELEMENTS AND 
(ESALE DISCOUNTS , 

)ATE OF HEARING 

‘LACE OF HEARING 

(DMINISTRATIVE LAW JUDGE 

cPPE.ARANCES 

DOCKET NO. T-00000A-00-0I94 
66385 

DECISION NO 

May 28, 2003 

Phoenix, Arizona 

Dwight D. Nodes 

Mr Gregory J Kopta, DAVIS, WRIGHT, TREMAINE, 
LLP, on behalf of AT&T Communications of the 
Mountain States, Inc ; 

Mr. John M D e v h e y ,  PERKINS COLE, LLP, on behalf 
of Qwest Corporation; 

Mr Mitchell F. Brecher and Ms. Lynda R. Vescio, 
GREENBERG TMURIG, LLP, on behalf of Mountain 
Telecomniunications, Inc , and 

Ms. Maureen A. Scott, Staff Attorney, Legal D~vlsion, 
on behalf of the Utilities Division of the h i z o n a  
Corporation Commission. 

8YTHE COMMlSSION: 

Thls Suppleinenla1 Opinion and Order comes before Anzona Corporation Commission 

‘Comm~ss~on”)  to establish unbundled network elements (“UNEs”) for transport and analog port ler 

‘west Corporatioil (“Qwest”) in the State of Arizona. 

* * * * * * * * * * 

INTRODUCTION 

On June 12, 2002, the Comiiiissioii issued Decision No 64922 i n  t h ~ s  docket establish~ng 
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permanent geogaphically deaveraged wholesale rates for Qwest in Arizona (“Decision No 64922” 

or “Phose I1 O~-tler”) That Decision also established prices for a number of recumng and noii- 

reciirriiig chiirxes for UNEs, interconiiection, collocation, and other ancillary services. 
I ,  

Prior to the Phase 11 hearing, the parties agreed to defer consideration of “switching” issties to 

“Phase I1A” of this docket Hearings were held i n  Phase IIA and, on December 12, 2002, Decision 

No 0545 1 \vas issued to resol\,e the issues in that phase of the proceeding (“Decision No 6545 I ”  or 

“Phiise i i A  Order”) Pursuant to Decision No 65451, a Compliance Filing was required to he filed 

w i t h i n  30 days , ,  

On January 10, 2003, Qwest filed a Compliance Filing indicating that the parties had coiiie to 

agiecineiit 011 all but one rate element detemiined in Decision No 65451 That rate elemenl is the 

recurring charge for “analox line side port ” Due to a discrepancy in the Phuse IIA Order, Qwest 

contsnds that the rate for this element should he $2 44, while AT&T Communications o r  the 

Mountiiin Slates. Inc (“ATBtT”) and WorldCom, Inc (“WorldCom”) (Jointly the “CLEW’) advocate 

;I rate o f $ I  G I  On February 1 I, 2003, Qwest filed a Motion to Reopen the Record and Modify the 

Dccisioii in  older to resolve the analog port issue . .  

The other issues prcsented in this proceeding relate to the transport rates that were established 

in  the )‘him / I  Oviicr The transpoit rate issue was initially raised b y  Mountain Telecommtinications, 

Inc (“MTI”) throush a Motion for Injunction filed on January 17, 2003 in this Cost Docket and in 

Dockel No 7’-01051B-02-087I ( ‘ ‘Sho~) Cruse Dockef”) In its Motion for ZnjtincLion, MTI requested 

that the Commission enjoin Qwest from imposing the transport rate charges that were authorizcd in 

Decision N o  64922 Accordins to MTI, the transport rates flowing from that Decision were 

unil~tended by the Coinmission and resulted in rates that are more than five times higher than the 

h i s p o r t  rates Ipreviously charged by Qwest, a result MTI claims is inconsisteiil with the 

Conlmlssion’s slated zeal of encouraging local competition. MTI alleges that, under Qwest’s new 

llanspuil  rales, hfT1 is being chargcd for entrance facilities that ~t does not need or tise MTI 

juhscqtiently filed a Formal Coinplaiiit asainst Qwest on February 13, 2003 (Docket No T-0105 I B- 

)3-0092), raising esseiitially the same allegations that were made in MTl’s Motion Tor Lnj~nct~on.  

, ,  

- 

On March 25,  2003, a Procedural Conference was conducted to discuss the allegations raised 

2 66385 nFC1STC)N NO 
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114‘ NT1 regarding thc new transport rates At the Procedural Conference, Qwest agreed that i t  would 

accept payneiits froni ~’~1’1’1 based on the transport rates that were i n  effect prior to June  12 ,  2002, 

t in t I I  the Commission issues a Decision on these issues (March 25, 2003 Tr 43-44). On April 8, 

2(103, a Procedural Stipulation was filed by, Qwcst, Staff, ATSrT, MTI, and Time Warner 

Communications requesting an expedited licariiig on the above-described transport and analog port 

rate issues The pames also requested that the Cominission address i n  this limited proceeding the 

ISSLIC of whether the transport rates determined in this Decision should be effective as of June 1 2 ,  

2002 (the date of Decision No 64922), 01- as of the date’ofthis Decision 

B y  Procedural Order issued April 1 I ,  2003, the Procedural Stipulation was accepted and a 

hcarii?s date was set for May 28, 2003 The hearing was held on May 28, 2003 Post-hearing briers 

were filed on July 1, 2003. 

11. DlSCUSSlON 

A. 

Pursuant to the Stipulation, the parties presented testimony regarding whether one of two  

optioiis proposed by Staff should be adopted for purposes of,  establishing the appropriate transport 

rate in t h i s  procecdiiig The parties agreed to address the transport rate issue as follows “Should 

S ta f f s  Option 1 (the transport rates prior to this Cost Docket) or S t a f f s  Option 2 (the transport rates 

& p k d  in Decision No 64922 iniiius the entrance facility charges where no entrance lacihty is 

pio\idcd) bc adopted as the r a t a  for DSI and DS3 transport effectlve until the reconsideration of 

these rates in Phase Ill of the Cost Docket?” 

Transpor t  Rate and Entraiice Facility Charges  

Staff witness William Dunkel testified that, although Staff could accept either of its proposed 

options, Sraffprerers adoption of Option I (Ex S-I,  at 3) Mr  Dunkel stated that Option 1 would 

reiinit,ite the separate entrance facility and transport rates that had previously been approved 111 

Decision KO 60635 (the “Phiise I Cos/ Ilocitel Ordev”) 

- - 

Mr Dunkel explained that the new transport rates flowing fi-om Decision No. 64922 had the 

iiimnteiided result of increasing rates Tor companies such as MTJ by a slwificant amount According 

Lo b11- Dui&el, thc new transpoit rates approved in the Phase IJ Order should have Increased those 

ratcs by n o  more than seven percent Staff determined that, prior to Phase 11, Qwest charged separate 

I 
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“entraiicc facility” and “transport” rates After Decision N o  64922 the two separate rates were 

replaced wtli one “transport” rate, based on the assumption in Qwest’s cost studies that there was one 

enllance facility for each transport rate (Ex S-1, at 5 )  I However, for companies such as MT1, 

trailsport lines were previomly provided in such a way that entrance faclliiy charges were not 

iiicluded The net result i s  tha t ,  under the new rates, MTI and other similarly situated companies 

wotild efleciively be paying for entraiim Facilities that they are not using ( Id) .  

. ,  

. .  

MTI w~iiizss Michael Hazel suppoils S t a r s  position. He testified that the new transpoit rates 

imposcd b y  Qwrsr resulted in  increases of more than 78 percent (approximately $55,000 per month) 

MTI supports S ta f fs  Optioii 1 proposal because i t  would allow MTI to return to the rate formal 

previously i n  place unt i l  the issue can be addressed on a pennanent basis in Phase 111 of the Cost 

Docket As a result, MTJ would pay only for the services that i t  actually uses (MTI Ex I ,  at 4). 

Qwest argues that only Optioii 2 achieves the goal of maintaining a consistent approach in 

setting LINE Tales Qwesl agrees that the Commission should establish separate charges for entrance 

facilities and direct trunk traiispo‘l Iiowever, Qwesl contends that only Option 2 would perniit the 

division of transport costs produced iii the HA1 model (which was adopted by the Commission i n  the 

/’/7iiXe /I Ovder) into distinct transport and entrance facillty charges Qwesl witness Teresa Million 

proposed the use o f  the same ralio o f  entrance lacility costs that the Commissjon established in the 

t’hiiw / Cu.ri Dockei Or&,. (Qwest Ex I ,  at  2-3) Qwest contends that, although Option 2 would 

require recalculation of transport rates, the Commission’s prior adoption of the HA1 model 

necessitcitcs appioving that ophon to ensure consistency and full recovery of Qwest’s costs 

, ,  

\Yc believe that the most reasonable approach on a n  interini basis IS to adopt Staffs  Option I ,  

with thc tintlei-standin2 that this issue would be resolved on a permanent basis in the Phase It1 

proceeding There I S  i io dispute by any party, including Qwest, that Qwest’s combination of entrance 

fdcilily and transport charges into a single rate resulted in  a wholly unexpected result for companies 

such as LIT1 that do not need entrance facilities lor transport Although Qwest’s comblned entrance 

Tacilil~ and transport rate was authorized by the Phiise 11 Order, that authorization was based on the 

misial\eii premlse, shared by all parties to this case, that all LTNE customers required entrance and 

tianspofl facilities Due to th is  mistaken assuinption, the most equitable interlin result for companies 

- 
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such as MTI is to return transpofl charges to their pre-Phase IT status Coinpared to the relatively 

straight-forv,ard rcsuniption of those prior rates, Option 2 would require the implementation of 

complex formulae which are described iii Ms MiIlion’6 testimony (Qwest Ex I, at 3) Ms Million 

conceded that Qwest had not becn able to “unravel tlie HA1 model to determine how much is 

eiilrance facilities versus how much is actually transporl facilities” and that d ie  did not know how 

long I (  uould take Qwest to iinplenieiit Option 2 (Tr. 75-76) Mr. Dunkel affirmed that the 

calculations required to split entrance facilities and transport were complex and that, given the 

Interim nature o f  these transport rates, he suggested ‘that Option 1 was a much simpler nicans of 

achieving an equitable result (Tr 32) As indicated above, the transport and entrance facility charges 

wil l  be subject to a f u l l  rwicw iii Phase I11 following submission of studies and testimony in that 

proceeding We tlicrefoie conclude that S ta f fs  Option I proposal should be adoptcd as an interim 

measiirc pending coinpietion of  the Phase IIT proceedmg 

R.  Trailsport Rate Effective Date 

The second issue addressed iii this proceeding is whether the revised transport rates should be 

inade elfcctivc as of  June 12, 2002 or from the erfective date ,of this Decision adopting the transport 

i-ates 

Qwest coiitends that any transport rate changes resulting from this proceeding may only be 

el’fccti\,e froin the date of t h i s  Decisioii According lo Qwest, any attcmpl by the Commission to 

tippi) tlie transport rates approved herein to June 12, 2002 would constitute retroactive raternakmg 

Qucst cites ilurzoiiu Groceiy Co 11 Aicliison, Topeka Le Sanfa Fe Railway, Co , 284 U S  370 (1932), 

to support its argument I n  that case, the United States Supreme Court invalidated an order of the 

Intcrstate Coinmcrce Commission that required the railroad carrier to make “reparations” to 

~tis toi i ic~s for irales that wcre subsequently found to be uni-easonable Qwest asserts that the Phase - I1 

0nL-i- I S  analogous to Avi ionn G u o c e i ~  because tlic Commission previously authorized tlie rates that 

here ~mplemcntcd by Qwest Tor transport facilities. Qwest also argues that Arlzona courl cases 

rccogize [lie prohibitioii agaiiisl retioactive rateinaking See, e g .  Mounfazn Sfafes  Tel & TeI Go v 

Auizoiiii Coi-porutinn Conini ’n, 124 Ariz 433 ( A r i z  Ct App 1979), El Paso Le S W R  Co v Arrz 

Cuij7cjmfzon Co~nm’n,  51 F 2 d  573 (D Ariz 1931) Qwest further contends tllal A R S  540.252, 

- 

I 
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which allows the Commission to rescind, alter, or modify a prior Order or Decision, does not permit 

retroactive changes to rates previously found to he reasonable Qwest claims that i t  IS charging 

custonicrs the precise transport rates nutlionzed by the Phmc / I  Order, and there is no evidence that 

those rates ha\,e not been properly assessed pursuant to Commission authorization 

, ,  

Stair, IMTI, and Time Warner argue that the transport rates determined i n  this proceeding 

should be iiiade effective as of the date of the PhLtse I /  Order ( I  e ,  June 12, 2002) MTJ clainis that 

the conibiiied transpor? l a t e  was not intended by the Phme  / I  01-der, but was h e  result of a 

m i s i i n ~ ~ r s t a n d i i i ~  by the parties and the Commission as lo  how certain of Qwest’s customers obtain 

unbundled transport MTI witness Hazel testified that MTI did not understand how Qwest had 

stnicttired the new transport rates until  the company began to receive bills, retroactive to June 12, 

20(12. with the significantly increased transport rates (MTI Ex 1, at 5)  MTI contends that f a l i n g  to 

conect t h e  transport rates hack to the effective date of  the Phase /I  Order would allow Qwest to 

enjoy xi LinwaiTanted and ~inlawfiil economic windfall, based i n  part on Qwest receiving 

conipensation for provision of entrance facilities that are not used or needed by cei-tain customers. 

M71 also asserts that adoption of  Qwest’s position would reward Qwest for failins to implement the 

new wholesale rates for a six-inonth period after the Phuse I/ Order was adopted 

, .  

Staff \vitiiess Dunkcl testified that the cost studies and rates inaccurately assumed that one 

cntraiice racllity should bc  included with cach transport rate (Ex S-1, at 4) Although this inconect 

assuinp~ioii iinpacted only certain carriers such as MTJ and Time Warner, Staff contends that i t  

u’o~ild he discriminatory to require MTI and other such carriers to pay a higher rate for services they 

do not use or llctld Staff claims tha t  establishment o f a  new separate tariffed rate for a service is no1 

retroactive ratcmakiiig Staff therefore supports making June 1 2 ,  2002 the effective date for the 

traiispoi~t rates adopted iii this proceeding - 
We a g e e  with Staff and MTI that the transport rate sho~ild he effective as o f  J u n e  12, 2002 

when the Phose il Orci[,r u’as issued The record reflects that the underlying assumption of t i le cost 

jtudles was incorrect, insofx as the studies assumed that each transport rate required incl~ision or  an 

:ntrance racllity Even Qwest appaiently vias not aware that c e i l a i ~ ~  customers obtained service i n  

his  manner Qibest’s witness admitted that the company was “surprised” at  Ihe impact on certaln 
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cusloniers hont bundling transport and entrance factlity rates (Tr 85 ,  100-101) Qwest also 

coilceded that i f  the rate placed in effect by Q w s t  was based on assumptions that were no1 intended 

by h e  Coiiimission’s Ordcr, and tlte Commission believes i t  I S  necessary to correct that mistake, thc 

Commission should make the rate effective as of the date of the original Phase // Older (Tr 82-84) 

Based oil this mistaken assumption by all parties, that transport and entrance facilities were 

reqtiircd by all cxriers, the trailspni? rate determined by Qwest following the Phase /I Order should 

he considci.ed void U / J  iniiio, and tlie efrective date must necessarily revert back to the dale of the 

Colnmission’s Phase If Order T n  addition, %#e a’gree with Staff and MTI that i t  would be 

inappropriate to perntit QLLest to earn a windfall on rates that resulted from a niislaken assumption Iby 

dl partics, including Qwcst Wc do not believe that our determination of this effective date 

constitutcs retroactive ratcrnaking as that teim was discussed in the Arizona Grocery case and other 

cases cited by Qwest Xone  of those cases involved a set of facts where the underlying assumption 

thal gave rise to the ncw rate was incorrect, by tlte admission of  all parties Because we are adopting 

S taf fs  proposed Option 1, the transport and entrance facility rates in effect prior to the Phase /I 

Order s11;iIl rcniain in effect on an intei-iiit basis from June 12, 2002 until tlie Commission establishes 

permanent transport rates i i i  Phase III I 

C. Analog Snitch Pott Rete 

The Phase //,4 Ordo- detcnnined a port rate of $1 61 and an allocation of  switch costs of 60 

perccnt poi< mid 40 percent usagc (Decision No 65451, at 16-17) Staff witness Dunkel explained 

h a 1  switching equipmcnr contains traffic sensitive equipment, as well as non-traffic sensitive 

cqtiipiiieiic known as the “port” (Ex S- I ,  at  6) The port tncludes a “llne card” which is connected lo 

the loop fmht i e s  Thus, thc port is considered non-traffic sensitive because the number of line cards 

required depends on the number of loops rather than the level of traffic through the switch (Id ) 
- 

Inside the switch, the swilchtiig network (or “switchmg fabric”) is the equipment that actually 

’ Q w s l  mahes the aigiinicnl t lm ,  11 the Comnussion adupls an effective date of June 12, 200f fo r  transport rates, i t  

should a lso cirdcr tlic i c w s e d  swiichlng rates (see discussion below) be made effective as o f  the same dare (Qwesi Ex I ,  
a t  7) ,AIlhougli (lie April 8, 200.; Stipulation setting out the issues in this proceeding specifically identified the effective 
ddlc  in[ l l i r  Irampoir ralcs as a n  i s u e  lo br addressed, the Stlpulation d ld  nvt  include a slmilar provision indicating (ha t  
the ciicctive date afadjusiments Iu the switching rates would be a topic for consideration (See, Apr i l  I I ,  2003 Proceduial 
Oidcr. Tr 138-139) Ihcrefvrc, we disagree with Qwest ’s  aigument on 1111s issue 

I 66385 
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switches calls Mr Dunkcl stated (hat this equipmenl is traffic sensitive because its function is 

rclated to the level of calls placed through the switch (Id at 7). ,4ccording to Mr. Dunkel, the exact 

jistrtbutioii between traffic sensitive and non-traffic sensitive costs may vary by switch manufacturer 

ar other factors Howevei, for all local switches, there are costs assignable to port that are not traffic 

ieiisi\i\e and costs allocable to usage due to their traffic sensitive nature ( I d )  

. .  

. .  

Mr Dui&el testified thal the disputed issue in this proceeding arises primarily from an 

inconsistency in the Phizsvc U.4 Order u;hich accepted Staffs $1.61 port rate recomniendatlon while, 

a \  the sanie Lime, adopting ail allocalion of 60 percenl of costs to the port and 40 percent to usage (Ex 

5.1, ;it 6)  Mr DuiiLel stated that the 60/40 port and usage allocation does not produce a $ 1  61 porl 

ratc, and thus Qwest could not recovei- 100 percent of its switch costs with a $ 1  61 port rate (Id Mr 

Dunkel explained that the $ 1  61 rate recommended by Staff in the Phase IIA hearing was based on a 

compromise bemeen the port rate advocated by Qwest and the $1 10 rate supported by AT&T based 

on the l i A l  iniodel's allocation of 30 percent to port and 70 percent to usage. The $1.61 rate was the 

analog p o r ~  rate in erfec,t prior to the Commission's Phase IIA Order 

Staff suggests that, if the Coniniission wishes to retaln the $1 61 port charge adopted in the 

f'haqe fIA Order, i t  would be necessary to change the allocation of costs between port and usage to 

allow Qwesl to fully recover its switching costs In the alternative, Staff recommends that the 

Commission should adopt a port rate of  $2 44 based on au allocahon of 60 percent to port and 40 

percent to usage (Id )' 

, '  

Qwcst agrees with Staff that the $ 1  61 analog switch port rate IS inconslstent wlth the 

Conunission's adoption of the 60/40 allocation adopted In the Phase IIA Order Qwest witness 

h~illtoii testified that the HA1 model adopted by the Commission for switching and other UNEs 

produces a tolal switching cost of 5143,269,311 tising the ~ n p u t s  ordered in the Phose I f A  Order 

Ho\v:cvei, t h e  51 61 port rate, combined with the per minute use rate of $0 00097, allows recovery o f  

Jnly $ I  15,415,419 (Qkvest Ex I ,  at 7, I I) Qwest claims that this shortfall necessitates an 

- 

41 KrT'U'niIdCom witness Douglas Deruiey testified that $0 I2 per line of nelwork operation expenses was trmsierred 
L i f ) ~ i >  loop5 lo switching 111 t h e  I ' l i a x  11.4 compliance runs and, therefore, the cost of loops should be reduced by a 

:i-sricspoiiding aniiwnt ( I  e ,  I inm $12 I I to % I  I 99) (AT&:/WorldCom E x  2 ,  i i t  3)  On rebuttal, Mi Duilkel staled that 
I I  licti oi'reducuig tlie loop rate by %O 12, Staff iecommends that tlie $0 1 2  per l ine nctwork operatioils expense be taken 
i i i t  i i f i h c  swirch riltcs tn piodi icr a p i t  t a l e  ofS2 36 and d per minute usage rate of$O 00094 (Ex S-2, at 6) 

8 66385 DECISION NO 
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idlustineiit o r  port and usage rates to $2.44 and $0.00097, respectively, in order to ensure I u l l  

-ecovcl-y of the company‘s sMitcli costs 

Qwest opposcs Staffs reconiinendation to reduce the port and usage rates to account for the 

$0 I 2  related to tielwork operations expenses Qwest argues that, because of the inter-relationship 

Set\leen N E  rales, theie is often ai1 impact on unrelated UNE rates when one or more UNE rates are 

xljustetl Qwes! claiins that adoption of S taf fs  proposal would preclude finality in setting rates 

hccuusc w i t h  every adjustment other UNE rates could be affected 

Pi.ior to the hearing i n  this proceeding, Qwtst, AT&T, and WorldCom stipulated that a 

reduction iii transport irates belo\+ the level produced by the HA1 model i n  Phase I1 would cause the 

IiAl niodel to increase the aniouiil of expeiises assigned to the unbundled loop and s\wtcliing 

clcmeiits (Qwcst Ex 4) As a result of this shift in costs, Qwest contends i f  the Commission adopts 

S taf fs  pi-oposed $0 12 reallocation, the parties should likewise be required lo recognize in their 

switching compliance runs the increase i n  the HA1 model’s allocation of expenses to switching that 

woii ld result from the decrease in transport rates (under Staffs  Option 1) 

I n  a departure from the positron taken in the earlier phase of this docket, AT&T and 

WorldCoin ai-gtie that the Commission should assign no switch costs to usage As described in the 

Phase U A  Order, the HA1 model advocated by the CLECs assigned 70 percent of costs to the usage 

clement and 30 percent to the poi1 clement (Decisioii KO 65451, at 17). In the Phase IIA Order, the 

Conunissioii rejccled the CLECs’ position and adopted the allocation described above assigning 60 

perccnt to the poi< and 40  percent to usage The Commission’s Decision was based on the fact that 

the CLECs tiad argued in  other states that the 60140 port and usage split was more appropriate (Td at 

17- I S )  Indeed, the CLECs azi-eed in the Phase IIA hearing that 60 percent of  costs assigned to port 

and 40 percent to usage \*a5 appropriate 112 this docket (Id at 18). 
- 

No\ i .  Iiowcver, the CLEO sugxesl that no costs should he assigned to usage based on their 

zlaiiii that modem swikhing equipment has virtually no usage constraints and because Qwest incurs 

;\\,itching costs entirely on a flat-ra!ed basis The CLECs contend that Qwest and Stalf are simply 

itllicriii~ !u an outdated \ I C \ Y  ol!eclinolog) when switches were constrained by usage limitations and 

:os1 allocation was conlused Nith cost causation The CLECs assert that the question to be 
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considered is not the extent of usage of il switch by any particular customer, but how to recover the 

costs (hat Qwest incurs to provide switching 
, I  

According to AT6iTIWorldCoiii witness Richard Chandler, currently available forward- 

looking switches have virtually no capacity constraints other than the number of lines served by the 

S V I I ~ C ~  and, as a result, lhcre is no hasis for imposition of a usage charge (Tr 158-163) Mr Chandlei- 

indicated Illat he struggled to find a suppoitable allocation of  costs between switch port and usage, an 

eyercise ATgLT described as “trying to find a black cat in a dark room when there was no cat” 

( 4 T & I ~  Bi.ief, ai 121 The CLECs contend that, because Qwest does not pay its vendors for switches 

on 3 per.iiiinu(e o f  use basis. @est should charge CLECs on a flat-rated basis to lease that switchins 

c n p x l i y  According to CLEC witiicsses Joseph Gillan, there are valid policy reasons for adopting the 

CLECs’ proposal Mr Gillan testified that CLECs considenng entenng the Arizona market will be 

rcluctaiit to serve higher volume residential customers if per-minute of  use charges are imposed on 

switching costs (Tr 166) 

. .  

M t h  respect to the change of position from the prior phase of this docket, the C L E O  c l a ~ m  

ATScT a n d  WorldCom, as well as other carriers, have been slow to question the “myth” that costs of  

local switching are usase sensitive (AT&T/WorldCoin Ex 3, at 26) However, the CLECs assert that 

the histoncal industry practice of usage-based pncing of local switching i s  no longer valid and should 

i n o ~  he rejected Thc CLECs cite to regulatory commission decisions in  Minnesota, Illinois, 

\’Asconsin, and Indiana, where flat-rate switching structures have been adopted. The CLECs also 

note that a Qwest  witness testified before the Colorado commission that switching costs c3n 

reasonably be rccovered through fixed monthly charges (Id at 24-26)]. 

M’e agree with Qwest and Staff tlial, despite technology advances, switches are still designed 

2nd engiiieei-et1 based on switch usage (Qwest Ex 3 ,  at 6) As Qwest witness Philip Linse explained, 

end user us;igc remains a relevant factor because “the amount of central processor capacity needed I S  

a dlrect runclioii o r  switch usage’’ (Id at 7) Mr Linse also testified that several recent sw i t c l i  

upgrades in .4rizona \\.ere necessitated by increased usage i n  the aleas where the upgrades occurred 

- 
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(Tr 1 10- 1 12, 152) 

Qwest points out that most state regulatory c o m m i ~ ~ i o n s  have rejected arguments similar to 

those propounded by the CLECs in this proceeding Qwest cites to decisions in Missouri, New York, 

New Jersey, and Ohio where state coniinissions have adopted switcliing costs that include a usage 

eleiiieiit The FCC has also recognized that adoption o r a  per-minute of use component for swltchins 

costs is a reasonalile approach4 

Qwesl’s position is supported by Staff witness Dunkel, who testified that a portion of the 

switch iiivestinent, including the switch fabric, is for’the purpose of switching usage Mr Dunkel 

stated that Qwest’s investment 111 the switch depends in part on the level of usage the swltcI1 is 

dcsigned to handle and, therefore, usage-i elated costs should be recovered througli usage rates Mr 

Dunkel discounts the CLECs’ claiin that Qwest’s investment at the tlme of installation should be 

determinat i \~ of Lbhether usage-related investment should be zero According to Mr Dunkel, the 

CLECs’ position fails to recognize the cost causation associated with increased usage on a switch 

(Ex S-2, ar 2-4) 

We arc concerned that thc CLECs’ position in  this docket has been an evolutionary process. 

As described above, the CLECs‘ original position i n  t h i s  case, as contained in the HA1 model, 

reconinicnded that the Commission adopt an allocation of switching costs based on 70 percent usage 

dnd 30 percent to the port On cross-examination at the earlier hearing, the CLECs conceded that 

tlicy had advocalcd i n  other states cillocating 40 percent to usage and 60 percent to port The CLEC 

\vitiicss agreed at that hearing that the 40160 usage and port allocation was reasonable, and the 

Coinmission adopted (hat recommendation (Decision No 65451, at 17-18) 

We are not persuaded that adoption of the CLECs’ recommendation du jour  IS appropriate in 

lliis lalest proceeding As indicated aho\;e, iii prior swoni testimony before this Commission, Mr 

Cxhantllcr supported initially a 70/30 split and, only on cross-examination, admitted that 40160 %as 

also a reasonablc allocatioii because his clients had adkocated that allocation in other states During 
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.hat prior testimony, the CLEC witness did not express any rcsen‘ations about supporting his clients’ 

m i t i o i i ,  and thc fact that he subsequently undertook a further analysis o r  supportable switch costs is 

riot a stfficient reason Tor changing the Commission’s previous determination. Accordingly, we will 

retain the 60 percent switch poit and 40 percent usage allocation that was adopted in the Phase IIA 

Ordei- 

, .  

With respect to thc “$0 12 dispute” between Qwest and Staff, we agree with Qwest that i t  I S  

~nqy’ropri~ie  Lo adjtist the switching rate in  this proceeding. There is an inter-relationship between 

v a i  ititis UNE rates wliicli will often affect a number o f  rates if one or more of those rates is changed 

As @est points out, the Phase I11 proceeding will address certain elements and seiwces, including 

hansport As  stipulated by Qwest and AT&T, the estal~lishment of iiew transport rates will arfect 

swi t ch ins  and loop costs However, no party is suggesting that switching and loop rates should also 

be adjtistcd in Phase 111, because to do so would be administratively burdensonie not only to the 

(’ommission, but to the pai’ties as well Moreover, constant adJuStments to all elements would 

undermine the finality in rates that both Qwest and the CLECs require to make business plans in  a 

l jNE environinent We wil l ,  therefore, adopt the 92 44 port and $0 00097 per-minute usage rate 

advocated b y  Qwest 

Having considercd the entire record lierein and being fully advised in the premises, the 

Conimissioii finds, concludes, and orders that 

FINDINGS OF FACT 

1 Qwest is certificated to provide local exchange and intraLATA teleconimunications 

sewices to the public in Arimna, piirsuant to Article XV of the Arizona Constitution 

1 - 111 tlne F m f  Cos[ Dockel Order (Decision No 60635) ,  the Cominission set piices for 

Interconnection and LINES, as well as wholcsale discounts 

3 In  the Phase I/ Order of this dockel (Decision No 64922), the Commiss;on 
estdhlished peninancnt geobTaphically deaveraged rates and price: for a number of recurring charges 

f(or Ih ’€s ,  interconnection, coIIoc3tion, and other ancillary services Consideraion of "switching" 

I S S ~ I ~ S  was deicrred tn Phase IIA 

%- 

4 In the Phase fI.4 Onkv (Decision No 65451), the Coinmission decided s w i t c h q  and 
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other issues defened froin Phase 11 

5 Pursuant to a compliance filing made January 10, 2003, in the Phase IIA Order, Qwest 

Indicated that thc paities had conic to agreement on a11 but one issue contained i n  that Decision The 

remaining issue i n  dispute froin the Phose / / A  Order IS the recurring charge for analog line side port 

6 On January 17, 2003, Mountain Telecommunications, Inc filed a Motion for 

l l i J l l i iC t lOi l  sceking lo preveiil QM est froin imposing the transport rate charges that were authorized in 

thc P / w s e  / I  Order MTl alleged that the transport rates implemented by Qwest were unintended by 

(he Commission and are iiiconsistcnl with the Corhrnission’s stated goal of encouraging local 

competition 

7 A Procedural Conferencc nas  conducted on March 25, 2003 to discuss the transport 

lite ;uid analog swi lc l i  poi1 late issues Until  the transport rate issue 1s resolved by the Commission, 

Qwtst  agreed that i t  would accept from MTI, and similarly situated companies, payments based on 

transpoi1 Tales existing prior to issuance of the Phase I/  Order 

8 Pursuant to a Stipulation filed April 8, 2003, the signatory parties requested an 

expedited heai-iiig on the issues of  the proper transport rate and entrance facilrty charges, the effective 

date oTsucli charges, and the analog sw’ikh port rate 

9 

for h l a y  2X, 2003 

10 

By Procedural Order issued April 1 I ,  2003, a heanng on the stipulated issues was set 

The hearing was held, as scheduled, on May 28, 2003 Clos~ng brlefs were filed on 

July 1, 2003 

l l  Based on the record presented in this limlted proceeding, StafTs Option 1 IS a 

reasonable interim solution to the transport rate issue Option 1 requires Qwest to assess separate 

transpoi-t and entrance facility c h a r y s  at the same rates that were 111 effect prlor to issuance of the 

Phcisc. li Order ,A permanent transport rate will be established in  Phase 111 ofthis docket 
- - 

1 2  Thc erfectiie date of  the transport rate shall be June 12, 2002, the date o f  the Phase I/ 

Ordo .  duc 10 the fact that the lransporl rates implemented by Qwest were based on a mistaken 

~isst~inpliaii by dll  parties, including Qbest ,  regarding whether all CLEC customers reqtilre both 

transport and entrance facilities 
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13 hn analog switch port rate of $2 44 and iisage rate of $0 00097 per minute are 

reasonablc, based on an allocation of 60 percent o f  switch costs to port and 40 percent to ttsage 
. ,  

CONCLUSIONS OF.LAW 

Qwest i s  a public service corporation within the meaning of Article XV of the Ai-izona 

Qwest is a n  incumbent LEC within the meaning of 47 U S.C 5 2 5 2  

The Coininission has jurisdiction over the parties and of the siibJect matter in  thls 

The Commission's resoltition of the issues pending herein is just and reasonable, 

the 199G Telccommunications Act, FCC Orders and Rules, the Commission's Rules, 

and all applicable law, and is in  the public interest. 

5 The burden of proof to establish a proper cost basis tinder the 1976 

Telecominunicatioiis Act is on Qwest. 

6 The prices for unbundled network elements are "based on the cost (determined 

without reference to a rate of return or other rate-based proceeding) of providing the interconnection 

or nrtwork eleineiit [and are] nondiscriminatory " 
, ,  

ORDlCR 

IT IS TIHEREFORE ORDERED that the Commission tiereby adopts and incorporates as its 

Order the resolution or  the issues contained in the above Discussion 

IT IS FURTHER ORDERED that the parties shall file within 30 days of the date of this 

Decision, ajoinL schedule setling forth all rates ;rnd charges approved herein. 

IT IS FURTHER ORDERED that Qwesi shall complete Implementation, with tme-ups, 

u.i11iin 00 days o f  the compliance filing, or sooner, i f  possible If Qwest is tinable to comply with this 

inlplemcntalion limehame, I[ inusi file a request for extension of time prior to the deadline, indicating 

the reasons why i t  is unable to coinply and with a proposal of an alternate date for ~mplementation 

- 

r t  
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IT IS FURTHER ORDERED that the rates and charges approved hereln shall be effectivc 

inmedialel y 

IT IS FURTHER ORDERED that this Decision shall become effective Immediately. 

BY ORDER OF THE ARlZONA CORPORATION COMMISSION. 

-m 
COMMISSIONER COMMISSIONER 

IN WITNESS WHEREOF, I, BRIAN C McNEIL, Executive 
Secretary of the Arizona Corporation Commission, havc 
hereunto set my hand and caused the official seal of the 
Coinmission to be affixed at the Capitol, in the City of Phoenix 
this ~ day of - ,2003 

)ISSENT 

)ISSENT 

)DN 
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Tlio111as Dcrhlefs 
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101 tireenwood Avenue, Suite 502 
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hlichael M! Patten 
ROSI-IKA, HEYMAN & DEWULF 
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400 E Van Buren Stieet, Suite 800 
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Michael Grant 
GALLAGHER &KENNEDY 
2575 E Camelback Road 
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Seattle, Washington 98101-1688 
Attorneys for ATeiT Coniniuiiications of the Mountain States, Inc 
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M POWER COMMUNICATIONS 
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